
[Notepaper of External Legal Counsel]

Pro forma Due Diligence Report for LIBOR Linked Collateral (LIBOR Linked Loan Portfolios – future rate switch mechanism or fallback) (the Questionnaire)
Private & Confidential
To:	The Governor and Company of the Bank of England (the Bank)
Threadneedle Street
London EC2R 8AH
[Date]
Dear Sir or Madam,

[name of the Participant] (the Participant)
We refer to the participation of the Participant in certain of the facilities comprised within the Bank’s Sterling Monetary Framework (SMF), and the terms and conditions relating thereto, as published by the Bank on its website at www.bankofengland.co.uk (the SMF Terms and Conditions) and any other facilities or schemes as nominated by the Bank from time to time, pursuant to which the Participant has prepositioned with the Bank a portfolio of loans on [Insert Date] with the loan portfolio’s unique ID [Insert loan portfolio’s unique ID[footnoteRef:1]].  [1:  Please insert the loan portfolio’s unique ID issued by the Bank at the time of prepositioning.] 

We refer to the Market Notice[footnoteRef:2] dated 24th March 2021 (the Market Notice) pursuant to which SMF participants will be required to complete additional due diligence on the fallback or future rate switch mechanism introduced in respect of LIBOR Linked Collateral (as defined in the Market Notice). Similar due diligence will also be required where there is an upfront replacement of LIBOR with an alternative rate in respect of LIBOR Linked Collateral[footnoteRef:3]. Throughout this Questionnaire, LIBOR refers to GBP LIBOR, 1 week and 2 month USD LIBOR settings, EUR LIBOR, JPY LIBOR and CHF LIBOR. [2:  The Bank’s risk management approach to collateral referencing LIBOR for use in the Sterling Monetary Framework - Market Notice 24 March 2021 | Bank of England]  [3:  Eligible collateral | Bank of England] 

The portfolio of loans referred to above is a LIBOR Linked Loan Portfolio (as defined in the Market Notice). In this Questionnaire, LIBOR Linked Collateral is hereon in referred to as the Collateral in respect of which the questions in this Questionnaire are answered in respect of.
In accordance with the Participant’s instructions, we have reviewed copies of the documentation listed in Annex 1 to this questionnaire (the Collateral Documentation)[footnoteRef:4] which governs the Collateral in order to confirm the matters outlined below.  [4:  Please list the documentation reviewed in Annex 1. ] 

1. INFORMATION RELATING TO THE OPERATION OF THE RATE SWITCH / FALL BACK 

a. [bookmark: _cp_change_4][bookmark: _cp_change_3]The existing reference rate(s) set out in the Collateral Documentation are:
1. [bookmark: _cp_change_7][bookmark: _cp_change_6][£ LIBOR]
1. [bookmark: _cp_change_10][bookmark: _cp_change_9][$ LIBOR]
1. [bookmark: _cp_change_13][bookmark: _cp_change_12][Insert all other reference rates set out in the Collateral Documentation]

a. The existing interest period(s) capable of selection in respect of the existing reference rate(s) set out in the Collateral Documentation are:
2. [1 month]
2. [3 months]
2. [6 months]
2. [Insert all other interest periods set out in the Collateral Documentation]

a. Please identify the future rate switch mechanism (the Rate Switch) the Participant has incorporated in the Collateral Documentation. Please confirm that as result of this language the Collateral Documentation ensures that LIBOR will be replaced with a clearly specified alternative rate on a specific date ahead of its first interest reset date occurring after 31 December 2021. Please confirm whether the Rate Switch reflects the applicable market conventions[footnoteRef:5] and is based on market standard documentation[footnoteRef:6]. [5:  For example, Participants may want to consider the recommendations for SONIA Loan Market Conventions issued by the Working Group on Sterling Risk-Free Reference Rates in September 2020.]  [6:  For example, the Loan Market Association’s (LMA) recommended form dated 30 March 2021 of the Multicurrency Term and Revolving Facilities Agreement incorporating Rate Switch Provisions (Lookback without Observation Shift).] 


a. [bookmark: _cp_change_22][bookmark: _cp_change_27]Please identify the fallback language (the Fallback) the Participant has incorporated into the Collateral Documentation. Please confirm that as result of this language the Collateral Documentation ensures that LIBOR will be replaced with a clearly specified alternative rate in the event that the relevant LIBOR ceases or is no longer representative of the underlying market and economic reality that it seeks to measure, as announced by the Financial Conduct Authority (the FCA) on its website.  Please confirm whether the Fallback reflects the applicable market conventions[footnoteRef:7] and is based on market standard documentation[footnoteRef:8]. [7:  For example, Participants may want to consider the recommendations for SONIA Loan Market Conventions issued by the Working Group on Sterling Risk-Free Reference Rates in September 2020.]  [8:  For example, the LMA’s recommended form dated 30 March 2021 of the Multicurrency Term and Revolving Facilities Agreement incorporating Rate Switch Provisions (Lookback without Observation Shift).] 


a. [bookmark: _cp_change_29][bookmark: _cp_change_34]Please identify the lookback period for compounded or simple alternative reference rates contained in the Collateral Documentation once the Rate Switch and/or Fallback has occurred and confirm that it reflects the applicable market conventions.

a. Please confirm how the Rate Switch and/or Fallback will operate? Please confirm when will the Rate Switch and/or Fallback will be triggered? 

a. [bookmark: _cp_change_46]Please confirm whether there are any circumstances under which the Rate Switch and/or Fallback may not be triggered? For example, although not exhaustive, does the Rate Switch / Fallback rely on external events that may not occur or is the Rate Switch / Fallback dependent on factors outside of the parties’ control? Does the Rate Switch / Fallback rely on any further amendment or consent process for it to become effective? Please explain.  

a. [bookmark: _cp_change_49][bookmark: _cp_change_51][bookmark: _cp_change_52]Please confirm whether there are any circumstances in which the Rate Switch and/or Fallback, even if triggered, could be unwound or could fail to move the Collateral to an alternative rate permanently? If so, please explain the potential consequences to the Participant and to the Bank as beneficial owner of the affected Collateral.

a. Please confirm that additional ancillary references to LIBOR in the Collateral Documentation (for example, if used in a default interest provision) will be transitioned in the same way that the main interest provisions will be transitioned.  

2. INFORMATION RELATING TO THE ALTERNATIVE RATE

b. Clearly specify the alternative rate to be adopted as a result of the Rate Switch and/or Fallback, including how it will be calculated and the applicable market conventions, as well as any required credit adjustment spread that may apply in relation to the calculation of the alternative rate and explain where this is clearly set out in the Collateral Documentation.

b. Please explain how any value transfer between the parties is dealt with in the Collateral Documentation. 

b. As part of the due diligence, the Participant is required to attest that it has concluded that the replacement rate to be adopted as a result of the Rate Switch and/or Fallback and value transfer is fair. A proforma of the attestation (the Participant’s Rate Change Attestation) has been provided at Annex 2 of this Questionnaire. Please provide a signed and dated Participant’s Rate Change Attestation.

3. AMENDMENT OF THE COLLATERAL DOCUMENTATION

c. [bookmark: _cp_change_58][bookmark: _cp_change_60]Please explain how the Collateral Documentation has been amended to incorporate the Rate Switch and/or Fallback. If there is no amendment process provided for in the Collateral Documentation, please explain how it has been concluded the change is effective. 

c. [bookmark: _Hlk71827352]Please confirm that the amendments made to the Collateral Documentation are limited to those necessary to effect and facilitate the inclusion of a Rate Switch and/or Fallback to ensure the replacement of LIBOR to an alternative rate.

c. [bookmark: _cp_change_68][bookmark: _cp_change_67]Please confirm that the amendments to the Collateral comply with all applicable regulatory requirements in relation to amendments to terms, such as notification requirements contained in MCOB 7.6 and 7A.2.1R of the FCA Handbook and section 78A of the Consumer Credit Act 1974.

c. [bookmark: _cp_change_62][bookmark: _cp_change_63]Please confirm whether any of the Collateral is subject to the Consumer Rights Act 2015 (the CRA).

c. [bookmark: _cp_change_65]If the answer to 3(d) is yes, please confirm whether the contract term relied upon by the Participant to amend the contract is fair under the CRA on the assumption that the Participant followed the process (if any) set out in the relevant contract. Please consider in particular the FCA guidance on variation terms (FG18/7) and the Competition and Markets Authority (CMA) guidance on unfair terms under the CRA (CMA37). 

4. IMPACT ON GUARANTEES/SECURITY

d. Please confirm whether the Collateral has any related guarantees or security.

d. [bookmark: _cp_change_69]If the answer to 4(a) is yes, please confirm that the amendment to the Collateral Documentation did not have any impact on the related guarantees or security. If it did, please explain how this has been addressed (for example, through guarantee or security confirmations).   

5. IMPACT ON HEDGING

e. Please confirm whether the Collateral has any linked hedging which references LIBOR, including standalone or embedded hedging?

e. If the answer to 5(a) is yes, please confirm that any linked hedging documentation has been amended in an equivalent manner to the Collateral Documentation.

6. LEGAL OPINIONS

f. Where a legal opinion was obtained by the Participant from its external legal counsel with respect to the enforceability of the amendments made to the Collateral Documentation to implement the Rate Switch and/or Fallback, please confirm that the form of legal opinion obtained: (a) covers the enforceability of the amendments to effect the Rate Switch and/or Fallback; (b) is in good order and reflects the applicable market conventions; and (c) permits disclosure to the Bank and any other permitted assignees or transferees on a non-reliance basis.

f. Where no legal opinion was obtained by the Participant from its external legal counsel with respect to the enforceability of the amendments made to the Collateral Documentation to implement the Rate Switch and/or Fallback, please issue a legal opinion, addressed to the Bank, with respect to the enforceability of the amendments made to the Collateral Documentation to implement the Rate Switch and/or Fallback, in a form which reflects the applicable market conventions.

7. LIMITATIONS AND QUALIFICATIONS
This Report is issued subject to the following limitations and qualifications:
a. The information given in this report is based on our review of the Collateral Documentation and the documentation supplied to us by the Participant regarding the amendment of the Collateral Documentation to incorporate the alternative rate. 
b. No legal analysis contained in this report should be regarded as, or relied on as, being comprehensive or equivalent to a formal legal opinion concerning any matter referred to in it. It has been prepared as a summary of certain key issues regarding LIBOR transitioning in the Collateral Documentation and should not be treated as a substitute for specific legal advice concerning individual situations or concerns.
c. This report is addressed to and is solely for the benefit of the Bank.  This report may not, without our prior written consent or save as required under any law or regulation or pursuant to any court order, be transmitted, disclosed to, used or relied upon by any other person, provided that the Bank may disclose this report (and any information relating to this report) to HM Treasury, the Financial Conduct Authority, HM Revenue & Customs or any other governmental body or competent regulatory authority, whether in the United Kingdom or elsewhere, or for the purpose of enabling or assisting the Bank to discharge its functions as a monetary authority.
This report does not address tax or financial due diligence.
Yours faithfully,



Annex 1 – Collateral Documentation


[bookmark: _Hlk71813845]Annex 2 – Participant’s Rate Change Attestation
[Notepaper of Participant]


Private & Confidential
To:	The Governor and Company of the Bank of England (the Bank)
Threadneedle Street
London EC2R 8AH

[Date]
Dear Sir or Madam,

Participant’s Rate Change Attestation - [name of the Participant] (the Participant) 
We refer to the Due Diligence Report for LIBOR Linked Collateral (LIBOR Linked Loan Portfolios – future rate switch mechanism or fallback) dated on the same date as this letter (the Questionnaire).  Terms defined in the Questionnaire shall bear the same meanings in this letter unless otherwise defined in this letter.
This is the Participant’s Rate Change Attestation as referred to in paragraph 2(c) of the Questionnaire.  

We hereby confirm and certify that the alternative rate as described in the Collateral Documentation covered by the Questionnaire and incorporated through the Rate Switch and/or Fallback provisions, in each case, as described in the Questionnaire (such alternative rate(s) being, for the purposes of this letter, the Alternative Rate(s)):

(a)	when amending the Collateral Documentation to incorporate the Alternative Rate(s), all reasonable steps were taken in accordance with all applicable regulatory requirements and guidelines to ensure that the borrower is treated fairly and to minimise the risk of the amendment being capable of challenge, and no communication has been received by us challenging the validity of the amendment by or on behalf of any borrower;

(b)(i)	includes, in each case (as applicable), a value transfer mechanism to reflect the economic differences between LIBOR and the Alternative Rate(s) in the form of a credit adjustment spread or [please describe any alternative]; or

(ii)	where no value transfer mechanism has been included, we concluded one would not be appropriate for [please list out rationale for not including a value transfer mechanism]; and

(c)	where Collateral Documentation is only capable of amendment with the further agreement of the relevant borrower, the amendments to the Collateral Documentation to incorporate the Alternative Rate(s) were negotiated and agreed to by each affected borrower on an arm’s length basis.

Yours faithfully



For and on behalf of
[Participant]







[bookmark: _cp_change_117]
